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STATEMENT OF THE CASE
Nature of the Case
In these two consolidated cases, Forrest Shunn appeals from his judgment of conviction
imposing his sentence in CR28-18-10018 (“the 2018 case”), and revoking his probation in CR2017-23286 (“the 2017 case”). Even with the district court’s sua sponte grant of relief pursuant
to Idaho Criminal Rule 35, Mr. Shunn, who suffers from schizophrenia and PTSD, is serving an
aggregate unified sentence of 25 years, with 5 years fixed, after he was found to be in possession
of a small quantity of methamphetamine and drug paraphernalia in a routine probation search.
The sentence the district court imposed in the 2018 case far exceeded the sentence recommended
by the prosecutor, and represents an abuse of discretion. The district court also abused its
discretion in failing to treat the letters Mr. Shunn sent to the court in September 2018 as a pro se
Rule 35 motion for reduction of sentence, and in failing to consider the additional information
contained in those letters.

Statement of Facts and Course of Proceedings
In the 2017 case, Mr. Shunn was charged by Information with burglary, and the State
alleged he was a persistent violator. (46773 R., pp.44-45.) Mr. Shunn entered into a plea
agreement with the State, pursuant to which he agreed to plead guilty to an amended charge of
grand theft, and agreed his conduct violated the terms of his probation in CR-2014-20620 (“the
2014 case”) and CR-2015-2013 (“the 2015 case”). (46773 R., pp.46-55.) The district court
accepted Mr. Shunn’s guilty plea, and sentenced him to a unified term of ten years, with three
years fixed, to be served consecutively to the sentences imposed in the 2014 and 2015 cases. The
district court suspended Mr. Shunn’s sentences and placed him back on probation, extending his
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probationary term by six months. (46773 R., p.56.) The judgment of conviction was entered on
March 8, 2018. (46773 R., pp.57-60.)
On June 25, 2018, two probation officers were conducting a home visit of Mr. Shunn
when they observed a pipe and a small bag of methamphetamine in the cushion of a sofa. (46774
Conf. Docs., p.1; Tr., p.12, Ls.18-23.) Mr. Shunn was charged by Information in the 2018 case
with possession of a controlled substance (methamphetamine) and possession of drug
paraphernalia. (46774 R., pp.32-34.) Mr. Shunn entered into a plea agreement with the State,
pursuant to which he agreed to plead guilty to possession of a controlled substance, and the State
agreed to dismiss the misdemeanor charge and not pursue a persistent violator enhancement.
(46774 R., pp.35-37; Tr., p.11, Ls.8-14.) The district court accepted Mr. Shunn’s guilty plea, and
his admission that his conduct violated the terms of his probation in the 2014, 2015, and 2017
cases. (Tr., p.13, Ls.4-10, p.18, Ls.11-16.)
At Mr. Shunn’s sentencing for the 2018 case, the prosecutor recommended a unified
sentence of five years, with two years fixed, to be served concurrently to the sentences in his
other cases. (Tr., p.23, Ls.10-14.) The district court sentenced Mr. Shunn to a unified term of
seven years, with one year fixed, to be served consecutively to the sentences in his other cases.
(Tr., p.32, Ls.2-8.) The district court revoked Mr. Shunn’s probation in the 2014, 2015, and 2017
cases, and imposed his suspended sentences (seven years, with three years fixed in the 2014
case; one year fixed in the 2015 case; and ten years, with three years fixed, in the 2017 case).
(Tr., p.32, Ls.2-8.) In total, the district court sentenced Mr. Shunn to an aggregate unified term of
25 years, with 8 years fixed. The judgment of conviction was entered on September 4, 2018.
(46774 R., pp.47-50.)
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Mr. Shunn sent a letter to the district court on September 13, 2018, begging the court to
give him a chance at a second rider. (46774 R., pp.51-54.) Though he did not caption his letter
as an Idaho Criminal Rule 35 motion, he filed the motion within the time period for seeking Rule
35 relief, and told the court he would provide the court with additional information at the Rule 35
hearing. (46774 R., p.52.) Mr. Shunn sent another letter to the district court on September 17,
2018, providing the court with additional information he believed warranted a reduction in his
sentences. (46774 R., p.58-60.)
On September 17, 2018, the district court entered an order granting Mr. Shunn relief
pursuant to Rule 35.1 (46774 R., pp.55-57.) The court stated it was acting “sua sponte, using its
own discretion under I.C.R. 35,” and noted “no I.C.R. 35 motion has been filed by counsel for
[Mr. Shunn].” (46774 R., p.56.) The district court reduced Mr. Shunn’s sentence in the 2014 case
to a unified term of seven years, with one year fixed. (46774 R., p.56.) The court reduced
Mr. Shunn’s sentence in the 2017 case to a unified term of ten years, with two years fixed.
(46774 R., pp.56-57.) In total, the district court reduced Mr. Shunn’s aggregate sentence to a
unified term of 25 years, with 5 years fixed. The district court did not reference Mr. Shunn’s
letters, and did not address the information Mr. Shunn included in his letters. (See id.)
Mr. Shunn filed a timely notice of appeal on October 26, 2018. (46774 R., pp.66-69.) The
Idaho Supreme Court conditionally dismissed the appeal, but withdrew the conditional dismissal
and consolidated the appeals in the 2017 and 2018 cases for all purposes. (46774 R., pp.147-49.)

1

The district court entered an amended order granting Rule 35 relief on October 1, 2018. (46774
R., pp.61-63.) The amended order simply corrected an error in the recitation of the sentence
imposed in the 2018 case. (46774 R., p.61.)
3

ISSUES
I.

Did the district court abuse its discretion when it sentenced Mr. Shunn in the 2018 case to
a unified term of seven years, with one year fixed, to be served consecutively to the
sentences imposed in the 2014, 2015, and 2017 cases?

II.

Did the district court abuse its discretion in failing to treat the letters Mr. Shunn sent to
the court as a pro se Idaho Criminal Rule 35 motion for reduction of sentence, and in
failing to consider the additional information contained in those letters?
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ARGUMENT
I.
The District Court Abused Its Discretion When It Sentenced Mr. Shunn In The 2018 Case To A
Unified Term Of Seven Years, With One Year Fixed, To Be Served Consecutively To The
Sentences Imposed In The 2014, 2015, And 2017 Cases

A.

Introduction
For one count of felony possession of a controlled substance, the district court sentenced

Mr. Shunn to a unified term of seven years, with one year fixed, to be served consecutively to the
sentences imposed in three prior cases. In total, the district court sentenced Mr. Shunn to an
aggregate unified term of 25 years, with 8 years fixed, which it later reduced to 25 years, with 5
years fixed. (46774 R., pp.47-50, 56-57.) That is, Mr. Shunn went from being on supervised
probation, to serving a sentence of imprisonment of up to 25 years, based on his possession of a
small quantity of methamphetamine and drug paraphernalia, which was found during a routine
probation search. Considering the objectives of criminal punishment, the sentence the district
court imposed on Mr. Shunn was excessive under any reasonable view of the facts.

B.

Standard Of Review
This Court reviews sentencing decision for an abuse of discretion. State v. McIntosh, 160

Idaho 1, 8 (2016). This Court considers whether the trial court: “(1) correctly perceived the issue
as one of discretion; (2) acted within the boundaries of its discretion; (3) acted consistently with
the legal standards applicable to the specific choices available to it; and (4) reached its decision
by an exercise of reason.” Lunneborg v. My Fun Life, 163 Idaho 856, 863 (2018). Generally,
when appealing a sentence as an abuse of discretion, the appellant “must establish that, under
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any reasonable view of the facts, the sentence was excessive considering the objectives of
criminal punishment.” State v. Varie, 135 Idaho 848, 856 (2001) (citation omitted).

C.

Considering The Objectives Of Criminal Punishment, Mr. Shunn’s Sentence Was
Excessive Under Any Reasonable View Of The Facts
The sentence the district court imposed upon Mr. Shunn does not further the objectives of

criminal punishment, which are: “(1) protection of society; (2) deterrence of the individual and
the public generally; (3) the possibility of rehabilitation; and (4) punishment or retribution for
wrong-doing.” Varie, 135 Idaho at 856 (quotation marks omitted).
Mr. Shunn was charged with possession of a controlled substance and possession of drug
paraphernalia after two probation officers who were conducting a routine home visit observed a
pipe and a small bag of methamphetamine located in the cushion of a sofa. (46774 Conf. Docs.,
p.1; Tr., p.12, Ls.18-23.) As defense counsel told the district court at sentencing, this was “a
possession offense related to a small amount of methamphetamine” and ultimately represents “an
addiction issue and a mental health issue.” (Tr., p.23, Ls.23-24, p.24, Ls.13-18.) Significantly,
Mr. Shunn has been diagnosed with schizophrenia and PTSD and has struggled with mental
health issues throughout his life. (Tr., p.24, Ls.3-4, p.25, L.23 – p.26, L.12.) Mr. Shunn did not
pose any great risk to society by possessing a small quantity of methamphetamine, and
recognizes he needs substance abuse treatment. That Mr. Shunn experienced a relapse is not a
moral failing, and does not warrant a sentence based on punishment or retribution alone.
At sentencing, the State recommended a unified sentence of five years, with two years
fixed, to be served concurrently with the sentences imposed in the 2014, 2015, and 2017 cases.
(Tr., p.23, Ls.10-14.) Counsel for Mr. Shunn recommended probation or a rider. (Tr., p.25, Ls.19.) The district court imposed a significantly lengthier sentence—seven years, with one year
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fixed, to be served consecutively to the sentences imposed in the 2014, 2015, and 2017 cases.
(Tr., p.32, Ls.2-8.) This was simply not reasonable.
The district court appeared to base its sentencing decision largely on Mr. Shunn’s prior
offenses, and on its (mis)understanding that Mr. Shunn had stopped taking his psychiatric
medications. The district court explained:
The present charge is perhaps not all that concerning from a public safety
standpoint, but your prior offenses are. Your prior offenses hurt the public, your
prior offenses hurt other people, and you’ve been consistently at it for quite some
time. It amazes me why you would even think to use meth, but . . . I can
somewhat rationalize that. What I can’t rationalize is your decision to discontinue
your mental health medications.
(Tr., p.33, Ls.7-15.) The district court’s statement reflects that it really was not sentencing
Mr. Shunn for his possession of a small quantity of methamphetamine, but for his prior offenses.
Moreover, the district court sentenced Mr. Shunn based on its incorrect belief that
Mr. Shunn had stopped taking his psychiatric medications. Prior to announcing its sentence, the
district court engaged in a brief conversation with Mr. Shunn, during which a miscommunication
occurred:
THE COURT:

So were you using – were you on your medications when
you committed this new crime, possession of a controlled
substance, methamphetamine?

THE DEFENDANT: No. I – when –
THE COURT:

When did you stop?

THE DEFENDANT: I stopped just right at that time because the – my
medication, the side effect knocks you out.
THE COURT:

So you decided to discontinue?

THE DEFENDANT: No. I didn’t discontinue, no. I just didn’t take it when I –
when I used meth.
THE COURT:

Okay.

7

THE DEFENDANT: I only used it the two times over that weekend.
(Tr., p.31, L.13 – p.32, L.8.) Mr. Shunn was not able to explain to the district court at sentencing
that he stopped taking his pain medications, not his psychiatric medications. This was the
primary basis he requested Rule 35 relief, as discussed below.
For what the district court acknowledged was a minor offense that was “not all that
concerning from a public safety standpoint,” Mr. Shunn went from being on supervised
probation, to facing a possible prison sentence of 25 years, with a minimum period of
confinement of 5 years. This is simply not reasonable, and this Court should reduce Mr. Shunn’s
sentence or remand the 2018 case to the district court for resentencing.

II.
The District Court Abused Its Discretion In Failing To Treat The Letters Mr. Shunn Sent To The
Court As A Pro Se Idaho Criminal Rule 35 Motion For Reduction Of Sentence And In Failing
To Consider The Additional Information Contained In Those Letters
A.

Introduction
Shortly after imposing Mr. Shunn’s sentence in the 2018 case, and revoking his probation

and imposing his sentences in the 2014, 2015, and 2017 cases, the district court entered an order
granting Mr. Shunn Rule 35 relief, reducing his aggregate sentence from 25 years, with 8 years
fixed, to 25 years, with 5 years fixed. The district court said it was acting sua sponte, noting no
Rule 35 motion had been filed. The district court failed to acknowledge the fact that Mr. Shunn
had submitted two letters to the district court, which referenced Rule 35 and which provided
additional information to the court that could have (and should have) resulted in a lower
aggregate sentence. The district court abused its discretion by failing to consider these letters as a
pro se Rule 35 motion, and by failing to consider the additional information Mr. Shunn provided.
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B.

Standard Of Review
“A motion to alter an otherwise lawful sentence under Rule 35 is addressed to the sound

discretion of the sentencing court . . . and essentially is a plea for leniency which may be granted
if the sentence originally imposed was unduly severe.” State v. Trent, 125 Idaho 251, 253
(Ct. App. 1994). “The denial of a motion for modification of a sentence will not be disturbed
absent a showing that the court abused its discretion.” Id. In reviewing for an abuse of discretion,
this Court considers whether the trial court:

“(1) correctly perceived the issue as one of

discretion; (2) acted within the boundaries of its discretion; (3) acted consistently with the legal
standards applicable to the specific choices available to it; and (4) reached its decision by an
exercise of reason.” Lunneborg, 163 Idaho at 863.

C.

The District Court Did Not Act Consistently With The Legal Standards Applicable To
The Specific Choices Available To It When It Ignored The Letters Mr. Shunn Sent To
The Court Requesting A Reduction In His Sentences
During the time period relevant to this case, Idaho Criminal Rule 35 stated, in pertinent

part:
Within 120 days of the entry of the judgment imposing sentence . . . a motion may
be filed to correct or reduce a sentence and the court may correct or reduce the
sentence. The court may also reduce a sentence on revocation of probation or on
motion made within 14 days after the filing of the order revoking probation.
Motions are considered and determined by the court without additional testimony
and without oral argument, unless otherwise ordered. A defendant may only file
one motion seeking a reduction of sentence.
I.C.R. 35(b) (effective July 1, 2017, prior to amendment effective July 1, 2019). Rule 35
expressly permitted a defendant to file one motion seeking a reduction of sentence. Here,
Mr. Shunn submitted two letters to the district court shortly after entry of the judgment of
conviction in the 2018 case, and revocation of probation in the 2014, 2015, and 2017 cases.
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Mr. Shunn sent his first letter to the district court on September 13, 2018, begging the
court to give him a chance at a second rider. (46774 R., pp.51-54.) Mr. Shunn said he told the
court at sentencing he was stopping his meds, but “that was the pain meds for my pinched nerve”
not “my psych meds.” (46774 R., p.51.) He explained, “I need [my psych meds] too much now
more then [SIC] ever!” (46774 R., p.51.) He wrote he stopped taking his pain medications
because he understood they could interfere with his psychiatric medications. (46774 R., p.52.)
He wrote, “I will have the name of these pain meds by the Rule 35 hearing,” and explained his
mother was getting the pills for him “so you know I’m honest.” (46774 R., p.52.) He wrote, “I
am begging for once last chance and the rider to prove I’m serious about the charge!!” (46774
R., p.52.)
Mr. Shunn sent a second letter to the district court on September 17, 2018, providing the
court with additional information he believed warranted a reduction in his sentences. (46774
R., pp.58-60.) Among other things, he told the court the pain medication he quit taking was
Nortriptyline, and again stated he “would never stop” taking his psychiatric medications. (46774
R., p.60.)
The district court sua sponte granted Mr. Shunn relief pursuant to Rule 35, but did not
consider the additional information Mr. Shunn provided to the court in his letters. (See 46774
R., pp.55-57.) The Court of Appeals held in State v. Torres, 107 Idaho 895 (Ct. App. 1984), that
an informal letter from a defendant, seeking reconsideration of his sentence, can be considered as
a motion for reduction of sentence under Rule 35. Id. at 897 (relying, in part, on federal court
treatment of informal letters under Federal Rule 35). The Torres Court also held a district court
abuses its discretion where it limits the information it considers in support of a Rule 35 motion.
Id. The Court recognized the district court has “discretion to hear testimony or argument on [a
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Rule 35] motion,” but noted “[i]t would ill serve the purpose of a Rule 35 motion to preclude the
defendant from presenting fresh information about himself or his circumstances.” Id.
Here, the district court abused its discretion in failing to treat Mr. Shunn’s letters as a pro
se Rule 35 motion, and in failing to consider the “fresh information” Mr. Shunn provided to the
court in support of his request for a reduction of his sentences. As discussed above, the district
court appeared to sentence Mr. Shunn based, in large part, on its belief that Mr. Shunn had
stopped taking his psychiatric medications. (See Tr., p.33, Ls.7-15.) Mr. Shunn explained to the
court in his letters that he never stopped taking his psychiatric medications. (46774 R., pp.51-54,
58-60.) Mr. Shunn also provided information to the court about his family history and how and
why he started abusing drugs. (46774 R., pp.58-60.) This information was submitted to the court
within the time limit set forth in Rule 35, and should have been considered by the court.

CONCLUSION
Mr. Shunn respectfully requests that this Court reduce the sentence imposed in the 2018
case as it deems appropriate. Alternatively, he requests that the Court remand the 2018 case to
the district court for further sentencing proceedings, and/or remand both the 2017 and 2018
cases to the district court for further proceedings on Mr. Shunn’s pro se Idaho Criminal Rule 35
motion.
DATED this 20th day of November, 2019.
/s/ Andrea W. Reynolds
ANDREA W. REYNOLDS
Deputy State Appellate Public Defender
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